
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/NC/1/98/NJ   

In the complaint between: 

 

MICHEAL MAGERMAN & 50 OTHERS Complainants 

 

and  

 

OKIEP KOPER MAATSKAPPY BEPERK GROEP 

PENSION EN LEWENS VERSEKERINGSPLAN Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. These complaints relate to whether the monthly pension of pensioners may be paid 

as a single lump sum.  No hearing has been held in this matter.  Accordingly, I have 

relied exclusively on documentary evidence, arguments put to me in writing and a 

report placed before me by my investigator, Naleen Jeram. 

 

2. The complainants, except one (Mr Edward Dirkse) are pensioners of the 

respondent currently receiving a monthly pension.  All of the complainants were 

employed by Okiep Koper Maatskappy Beperk, for differing periods of time ranging 

from 1950 - 1997.  The complainants are represented by Adv. A J Waterboer. 

Throughout their respective periods of employment the complainants were 

members of the respondent. 

 

3. Since  the complaints require the determination of substantially the same questions 

of law and fact, it is convenient to consolidate the complaints and to proceed with 
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them as one complaint.  All parties were in agreement that I should exercise my 

powers in terms of section 30J to follow this procedure.   

 

4. The respondent is Okiep Koper Maatskappy Beperk Groep Pensioen en Lewens 

Versekeringsplan (hereinafter referred to as “the fund”).  The fund is a defined 

benefit fund established on 1 June 1953 with the object of providing retirement and 

other benefits for members of the fund.  The fund is represented by Mr De Beer, 

chairman of trustees and Mr I van Niekerk.  

 

5. In about 1996 several pensioners of the fund were experiencing grave financial 

difficulties and requested the fund to pay their entire pension as a lump sum.  The 

fund approached the Commissioner for Inland Revenue, who allowed any pension  

less than R1,800.00 per annum before the one-third commutation to be commuted 

in full.  An offer was made by the fund to all existing qualifying pensioners as at 1 

July 1996 to either continue receiving their monthly pension or to commute their 

pensions in full. A total of 228 pensioners elected the lump sum payment and 47 

pensioners elected to continue receiving their monthly pensions.   

 

6. Adv. Waterboer argued that the majority of the complainants are currently 

experiencing enormous financially difficulties and  request that  their pensions  be 

paid in full as a single lump sum as was the case in 1996. 

 

7. Mr de Beer argued that the commutation of pensions payable for retirement is 

subject to the rules of the fund and the Income Tax Act of 1962, which regulates 

pension funds and allows for tax approved arrangements.  The above fund is such 

an approved arrangement and therefore has to co-operate within the requirements 

of the Act.  Failure to do so would result in the withdrawal of its tax exempt status 

by the Commissioner of Inland Revenue, thereby removing a major advantage for 

both the employer and members.  Further, rule 33 of the fund makes it clear that 

the payment of any benefit is subject to any other legislation.   
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8. The relevant legislation in question is section 1 of the Income Tax Act which reads 

as follows: 
 

“pension fund” means 

(a) 

(b) 

(1) ... Provided that the Commissioner... shall not approve a fund in respect of any year 

of assessment unless he is in respect of that year of assessment satisfied  

(1)  

(ii) that the rules of the fund provide - 

(aa) 

(bb) 

(cc) 

(dd) that no more than one-third of the total value of the annuity or annuities to 

which any employee becomes entitled, may be commuted for a single 

payment, except where the annual amount of such annuity or annuities 

does not exceed R1,800.00 or such other amount as the Minister of 

Finance may from time to time fix by notice in the Gazette... 

 

To date, this amount has not be revised and still stands at R1,800.00. Mr de Beer 

concludes that the request for commutation for pensions that exceed R1,800.00 per 

year prior to the one-third commutation can therefore not be accommodated 

without the fund losing its tax approved status. 

 

9. The issue in law is whether section 1 allows for the commutation of the entire 

pension.  On a proper interpretation of section 1 it is more than clear that a 

maximum amount of pension that may be commuted is one-third thereof. All of the 

complainants have commuted one-third of the respective pension benefits. 

 

10. The exception created in section 1 does allow pensioners to commute their 

pensions provided that their annual pension does not exceed R1,800.00.  47  of the 
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50 complainants’ (pensioners) current annual pension exceeds R1,800.00, thus 

there is no basis in law allowing them to commute their full pension.  

 

11. Three of the complainants’ current annual pension is less than R1,800.00.  

However, the annual pension of these members being less than R1,800.00 is after 

they elected to commute one-third of their pension and receive this one-third 

portion in a lump sum.  Do they fall within the exception created in section 1?  The 

exception allows the pension to be commuted in a single payment where “the 

annual amount of such pension annuity or annuities does not exceed R1,800.00...” 

The use of the word “such” indicates that the legislature is referring back to the 

definition of an annuity as set out in the general provision.  In the general provision, 

the reference to an annuity is to the “total value of the annuity” prior to 

commutation.  The three pensioners whose current annual pension is less than 

R1,800.00 all commuted one-third of the pension benefits and respectively received 

a one-third amount of R9,434.39, R5,000.00 and R11,570.18.  Their current 

monthly pensions are respectively  R139.74, R127.00 and R150.00.  Thus, taking 

the one-third lump sum figure into account the total value of their annuities, prior to 

commutation would exceed R1,800.00.  Consequently even these three pensioners 

do not fall within the exception. 

 

12. The figure of R1,800.00 set by the Minister of Finance appears to be very low and 

in practical terms  unlikely to be applied regularly in practice as the facts of this 

matter show.  Be that as it may, the legislation as it currently stands is clear and 

coherent and I am obliged to uphold it.  Further, only a court of the status of the 

High Court can set aside any provision of a statute on constitutional grounds and I 

am barred from doing so.  Thus, on a proper application of section 1 of the Income 

Tax Act, none of the pensioners have a right to have their pensions commuted and 

paid as a lump sum. 

 

13. In conclusion, it should also be remembered that in terms of the rules the 



 
 

Page 5 

pensioners are not only entitled to their monthly pension, but other benefits as well 

such as a spouse’s pension upon the death of the pensioner.  In addition, upon the 

death of a pensioner, a once-off amount of R2,000.00 is paid to cover funeral and 

other expenses.  This amount does not affect the widow’s pension. Accordingly, 

there is considerable benefit in not commuting the full pension and remaining a 

member of the fund. 

 

14. Turning to the complaint of Mr Dirkse the only complainant who is not a pensioner.  

Mr Dirkse was dismissed in 1985 for theft.  At that time, in terms of the early 

withdrawal benefit he received a return of his own contributions plus interest 

thereon.  His total benefit amounted to R1,700.00 Mr Dirkse wishes to know 

whether there are any benefits due to him.  In terms of the rules of the fund, upon 

receipt of his early withdrawal benefit, the fund ceased to have further liability 

towards him.  Thus, he is not entitled to any further benefits from the fund. 

 

15. Accordingly, the complaint is dismissed. 

 

 

Dated at Cape Town this 20th day of September 1999. 

 

 

 

 

__________________________________ 

John Murphy 

Pension Funds Adjudicator 

 


